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Fixed term contracts - how are they justified?

The use of fixed term contracts of appeals to employers for a number of reasons, some of which are legitimate and others of
which are frowned upon by the Labour Courts and Commission for Conciliation, Mediation and Arbitration (“the CCMA”"). In particular, where
fixed term contracts are used by employers to avoid the consequences of full-time employment, their use may be found to be impermissible

and can attract punitive consequences for employers.

The major benefit of fixed term contracts is that, where legitimately used, when the contractually agreed fixed term expiry date or event that
has been agreed up-front by the parties arrives, the contract expires by effluxion of time. With some exceptions, the Labour Relations Act, 66
of 1995 (“the LRA"), recognises this as a mutually agreed termination of employment, or the termination of the employee’s employment with
the employer by effluxion of time. For the purposes of the LRA, and in respect of determining the jurisdiction of the CCMA and the labour
courts, this is not a dismissal; since the LRA only allows the Labour Courts and the CCMA jurisdiction in respect of dismissals, it is
immediately apparent that a fixed term contract is an attractive mechanism by which to provide for the termination of employment, which

would prevent disputes in regard to unfair dismissals arising.

However, being aware of the possible misuse of fixed term contracts by employers to evade the responsibilities and consequences of
permanent employment, the LRA recognises that in certain circumstances, the termination of a fixed term contract may amount to a
dismissal. As such, the LRA deems that, where an employer fails to renew or extend a fixed term contract (in other words, where the
employer allows the fixed term contract to terminate by effluxion of time and for the employment relationship to terminate thereby) in
circumstances in which the employee has a legitimate expectation of renewal or extension, the termination of employment is a dismissal.
Flowing from this deeming provision, the Labour Courts and the CCMA are entitled to exercise jurisdiction over disputes arising between the

parties in regard to such a dismissal.

The immediate question then is, in what circumstances can the employee be said to have a legitimate expectation of renewal or extension,
and how far does this expectation extend? Can it even extend to an expectation of permanence? Case law gives some guidance in this

regard.

CAN AN EMPLOYEE CLAIM UNFAIR DISMISSAL ON THE BASIS OF AN EXPECTATION OF
PERMANENT APPOINTMENT?

A dismissal is deemed to have taken place, in terms of section 186(1)(b) of the LRA when:

“an employee reasonably expected the employer to renew a fixed term contract of employment on same or similar terms but the employer

offered to renew it on less favourable terms, or did not renew it.”

In the case Owen and Others v Department of Health, Kwa Zulu Nata/(2009) 30 ILJ 2461 (LC), the court found that if an employer permits an
employee to continue working beyond the expiry of a fixed term contract, the contract is deemed to have been tacitly renewed on the same
terms and conditions, but for an indefinite period. This case indicated that an employee engaged on a fixed term contract may even be able

to claim an expectation of permanent employment with his employer, despite their being no agreement between the parties in this regard.

In a later case, also decided by the Labour Court, in 2011 (Gubevu Security Group (Pty) Ltd v Ruggiero NO & others (2011) 20 LC), the
employee was employed on a fixed term contract for three months. In an email sent to the employee, the employer's financial director
wished the employee “all the best and welcome aboard. We look forward to many years of business together”. The employee’s fixed term
contract was due to expire on 30th November 2009. However, the employee continued working until 3 December 2009, after which she was
told that she could work until the end of December as a notice period but that her fixed term contract would not be renewed. She referred a
dispute to the CCMA in terms of section 186(1)(b) of the LRA claiming that she had been unfairly dismissed. The CCMA found in the
employee’s favour on the basis that, in the circumstances, she had a reasonable expectation of renewal. However, the court interpreted the
renewal to be on the same or similar terms as the previous contract (being three months) and found that the terms of the fixed term
contract could not give rise to an expectation of permanent employment. This case clearly highlights the difficulty that may be experienced
by employers if they do not specify the exact date of termination of the fixed term contract as well as the consequences of suggesting or

tacitly implying renewal of a fixed term contract.

WHEN IS THE EMPLOYEE'S EXPECTATION OF RENEWAL OR EXTENSION REASONABLE?

According to the case Price / National Health Laboratory Services [2011] 8 BALR 860 (CCMA), the commissioner held that the notion of a
reasonable expectation calls for an objective inquiry to determine whether the facts proved would lead a reasonable employee to expect

renewal. Facts relevant to that inquiry include:

e terms of the contract;

e the past practice of renewals;

e the nature of the work;

e the reason for fixed term;

e any assurances that the contract would be renewed; and

e failure to give reasonable notice of non-renewal of the contract.
In this case the expectation of renewal was determined to be reasonable, as the employers Recruitment and Selection Policy provided for the
annual renewal of the fixed term contract. The actual fixed term contract was silent as to the expectation of renewal and did not specifically
make provision that no expectation is created for the contract to be extended. This case clearly implies that if an express provision restricting
the renewal of a fixed term contract is not included in the fixed term contract, an employee may have a reasonable expectation to renewal
and that non-renewal will be an unfair dismissal. The commissioner further stated that an employer must communicate its intention not to
renew the contract in advance in order to ensure that an expectation is not created and employees should not be taken by surprise in

learning that their services are no longer required. What would constitute “in advance” has not been determined and will probably be a

subjective determination according to the matter at hand.

USAGE OF FIXED TERM CONTRACTS - UNDER ANNUAL EARNINGS THRESHOLD

In addition to what is set out above, section 198B of the LRA requires that there must be a justifiable reason for entering into the
employment relationship on a fixed term basis, rather than on a permanent basis, such as the need to appoint the employee to perform
specific project related tasks or duties, on completion of which the employee’s duties are not expected to be further required. The only

acceptable reasons for entering into a fixed term contract where the employee is under the threshold, are that the employee:
e is replacing another employee who is temporarily absent from work;

e is employed on account of a temporary increase in the volume of work which is not expected to endure beyond 12 months;

e s astudentor recent graduate who is employed for the purpose of being trained or gaining work experience in order to enter a job or

profession;

e is employed to work exclusively on a specific project that has a limited or defined duration;

e is a non-citizen who has been granted a work permit for a defined period;

e is employed to perform seasonal work;

e is employed for the purpose of an official public works scheme or similar public job creation scheme;

e is employed in a position which is funded by an external source for a limited period; or

e hasreached the normal or agreed retirement age applicable in the employer’s business.
In the recent case of Lofiwe v Hanover Cleaning Services - , Loliwe was employed as a general worker for about three years on a
series of monthly fixed-term contracts, which were repeatedly renewed. However, when the last contract was not renewed, and Hanover
claimed that his employment had simply ended, he claimed that he had been unfairly dismissed. The CCMA found that Loliwe had become
permanently employed by virtue of section 198B of the LRA, which deems employees employed on fixed-term contracts earning below a
stipulated amount for longer than three months to be permanently employed. Although he had entered into a number of monthly fixed-

term contracts, these contracts did not specify and were not linked to one of the justifiable reasons required under section 198B. Loliwe had,

therefore, been dismissed and the CCMA ordered him to be reinstated on an indefinite or permanent basis.

The cases reviewed above serve as a warning to employers to ensure that there is always a justifiable reason to enter into a fixed term
agreement, before concluding this form of contract, and that during the employment relationship, employers act in an appropriate manner

so that they do not create an expectation of renewal of the fixed term contract.
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